CASE & StaATUTE COMMENTS

Public Contracting _Lease or Building Construction? The Applica-
bility of Construction Bidding Statutes to Procurement of Finished

Building Space

Brasi Development Corp. v. Attorney General, 456 Mass. 684 (2010)

I. INTRODUCTION

Massachusetts imposes separate statutory requirements upon
public agencies proposing to lease real estate, or to construct or re-
construct a building. Section 16 of General Laws chapter 30B, the
Uniform Procurement Act, governs leases of real property, while
chapter 149 of the General Laws establishes the rules for building
construction.! For construction projects with an estimated cost ex-
ceeding $100,000, procurement of the architectural or engineer-
ing services required for design of the building must also adhere
to the procedures set out in the so-called designer selection law if
the design fee is estimated to be $10,000 or more.? If the estimated
construction cost is at least $1.5 million, the public agency must
utilize a “qualifications based selection process” to procure, prior to
its selection of a designer, the services of an “owner’s project manag-
er.” For building projects of even modest size, then, public agencies
must conduct three solicitations, each requiring its own advertising,
documentation and contracting steps.

For reasons of cost, time, long term planning or a combination
of all three, governmental bodies may wish to avoid, if possible, the
requirements governing a public construction program. The leas-
ing of finished building space by means of a request for proposals
(“RFP”) issued under the Uniform Procurement Act! may be seen as
an alternative to the construction of a new facility, or the renovation
of existing structures. However, it is not simply a matter of swapping
three solicitations for one REP. In Brasi Development Corp. v. Attor-
ney General, the Supreme Judicial Court confirmed that labeling as
“leases” agreements that are “intended clearly to create buildings for

1. “A governmental body shall solicit proposals prior to: (1) acquiring by pur-
chase or rental real property or an interest therein from any person at a cost ex-
ceeding twenty-five thousand dollars; or (2) disposing of, by sale or rental to any
person, real property or any interest therein, determined ... to exceed twenty-
five thousand dollars in value.” Mass. Gen. Laws ch. 30B, §16(c) (2010). Sub-
sections 44A(2)(A) — (D) of Mass. GEN. Laws ch. 149 (2010) set out, according
to the estimated cost, solicitation and bidding procedures for: “[e]very contract
or procurement for the construction, reconstruction, installation, demolition,
maintenance or repair of a building by a public agency ... ” Mass. GEN. Laws
ch. 149, $44A(2)(A) (2010).

2. Mass. GEN. Laws ch. 7, §§38A1/2 — 380 (2010).

3. Mass. GEN. Laws ch. 149, §44A1/2 (2010) (“For the purposes of this subsec-
tion, the term ‘owner’s project manager’ shall mean an individual, corporation,
partnership, sole proprietorship, joint stock company, joint venture, or other
entity engaged in the practice of providing project management services for the
construction and supervision of construction of buildings.”).
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long-term use by public agencies defeats the purposes of the com-
petitive bidding statute.”® Accordingly, there may be circumstances
in which a “contract for a long-term lease” will be subject to the
public construction bidding process.¢

At issue in Brasi was whether an agreement for the “develop-
ment, maintenance, and long-term lease of dormitory facilities” by
the University of Massachusetts, Lowell was not a lease, but a con-
tract for construction governed by chapter 149.7 The court therefore
described its task as defining “those circumstances” in which a con-
tract for a lease should be treated as a contract for a construction
project.® Determining that a “totality of the circumstances” test was
“the best approach,™ the court concluded that the university’s lease
agreement was not a lease for purposes of procurement law compli-
ance, but a construction contract.!®

II. Tue DormiToRY RFP PROCESS

In February and March of 2008, the university issued a request
for proposals for the lease of a dormitory in Lowell to house 120 to
400 students." The RFP specified a five-year lease, with the option
for two additional five-year terms.' The university would be respon-
sible only for lease payments, and no payment would be required
until the dormitory was ready for use.'® Of seven respondents to the
RFP, Brasi Development Corp. (Brasi) and two others proposed to
construct new buildings, two respondents proposed renovation of
existing structures, and two offered the use of existing structures “as
is.”* The RFP did not specify new construction, but it did include
“detailed requirements” for the dormitory."

Brasi had been formed three years earlier for the specific purpose
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5. 456 Mass. 684, 696 (2010).
6. Id. at 695-96.
7. Id. at 685.

8. Id.at 696.

9. Id. at697.

10. Brasi Development Corp. v. Attorney General, 456 Mass. 684, 707 {2010).
11. Id. at 685. -

12. Id. at 685-86.
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14. Id. at 687.

15. Brasi Development Corp. v. Attorney General, 456 Mass. 684, 686 (2010).
16. Id. at 687 n.8.



of buying and developing land adjacent to the university’s campus.!¢
It acquired the parcel in 2006 and, in 2007, obtained approval from
the Lowell planning board to develop the parcel for student hous-
ing.”

The university selected Brasi as the successful proposer.”® Two
bid protests were then filed with the attorney general, one of which
claimed that the requested dormitory arrangement was not a lease,
but a project for construction of a public building, subject to the
competitive bidding statute for buildings (chapter 149), rather than
the real estate procedures of chapter 30B."” Despite the bid protests,
the university proceeded to sign a “lease agreement” with Brasi be-
fore the attorney general had issued a decision.? The lease agree-
ment, however, included various provisions that had not been part
of the RFP.2

While the RFP proposed a five-year term with an option for two
five-year extensions, the ultimate agreement was for a lease of 2 max-
imum of thirty years (a five-year term, with automatic renewal for
two more five-year periods, and an option to renew for three more
five-year periods).?” In addition, the contract ultimately negotiated
by the parties called for construction of an entirely new structure.??
It also expanded university involvement in the construction process
from simply approving the architectural design and construction
materials, to providing for “significantly greater control and approv-
al over the construction process,” including participation in weekly
construction meetings and approval of the phases of work.?*

III. TriaL Court AcTiON

After the contract was executed, the Attorney General ruled that
the RFP was a proposal to construct a public building, and that the
lease agreement violated the public construction bidding laws. The
university then attempted to terminate its agreement with Brasi.?¢
In response, Brasi filed a complaint in the Superior Court secking a
declaratory judgment confirming the validity of the RFP process.?”

The Superior Court granted the university’s motion to dismiss
on the grounds that Brasi was not seeking any relief from the uni-
versity.”® Brasi and the attorney general then filed cross motions for
summary judgment.”” Finding that the contract between Brasi and
the university was a lease for a completed dormitory, and not an
agreement for construction of a building, the Superior Court judge

17. Id. Brasi had previously contacted the university regarding construction on
the parcel of a dormitory of a different type from the one at issue here, but no
agreement had been reached. /4.

18. Id. at 687.

19. Jd. ar 687-88. The challenge to the contracting method was filed by the
Foundation for Fair Contracting of Massachusetts. The other protest was filed
by an unsuccessful proposer, who claimed that there had been unfair collu-
sion between Brasi and the university, and that Brasi had an unfair advantage
because it had earlier received zoning approval to construct a university dormi-

tory. Jd. at 687.

20. Brasi Development Corp. v. Attorney General, 456 Mass. 684, 688 (2010).
21. Id. at 699.

22. Id. ac 701, 704.

23. Id.at704.

24. Id. at705.

25. Brasi Development Corp. v. Attorney General, 456 Mass. 684, 688 (2010).
26. .
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29. Id.

awarded summary judgment to Brasi.*® The attorney general sought
direct appellate review in the Supreme Judicial Court, and the court
granted the request.*

IV. DETERMINATION OF THE NATURE OF THE AGREEMENT

To place the dispute in context, the court first recited the pur-
poses of chapter 149, the so-called competitive bidding statute: “to
eliminate favoritism and corruption; to ensure an open and honest
bidding process and an equal playing field for all bidders; and to en-
sure that qualified contractors build public buildings that are suit-
able for the uses for which they are intended.”® When an agreement
is subject to the statute, “and the statutory requirements are not met,
the agreement is invalid and unenforceable.”®

The court then summarized the factors upon which the attorney
general relied in determining that the project was for the construc-
tion, rather than the lease, of a building: inclusion in the RFP of

“extraordinarily detailed” and “very specialized” design require-

ments that required “a new, special-purpose building;” the degree
of supervision and control the university retained over the construc-
tion process; and the potential for a thirty-year agreement.? The
attorney general also asserted that the short time period between
the date of proposal acceptance and the required occupancy date
(fifteen months) gave Brasi an unfair advantage because it had previ-
ously secured zoning approval to construct a dormitory.3

Brasi contended that the university was seeking a true lease.3¢ It
asserted that it owned the land, assumed all construction risks, and
would own and be responsible to maintain the new building.” In
addition, Brasi argued, it was obliged under the agreement to pay
taxes, utility fees and other costs, and assumed the risk of damage to
the building; any damage to the building not remedied within 150
days was grounds for the university to cancel the lease.®®

Beginning its own analysis, the Supreme Judicial Court observed
that the legislature had not provided any guidance for “distinguish-
inga lease by a public agency from a construction contract subject to
the competitive bidding statute.”® The court therefore looked to de-
cisions construing other statutes requiring public bidding.% It noted
that it had previously found that statutes requiring competitive
bidding “may be broad enough to encompass long-term leases.™!
As a prelude to later discussion, it also cited the case of Andrews v.

30. Brasi Development Corp. v. Attorney General, 456 Mass. 684, 688 (2010).
31. M.

32. Id.at 690.

33. Id.at691.

34. Id. at 692.

35. Brasi Development Corp. v. Attorney General, 456 Mass. 684, 693 (2010).
36. Id.

37. Id.

38. Id. The Superior Court judge had agreed that the agreement berween Brasi
and the university was not “the functional equivalent of a construction con-
tract” because Brasi retained ownership of the property, assumed the risks of
construction, and was responsible for the costs of ownership of the completed
building. /4. at 694.

39. Id.at695.

40. Brasi Development Corp. v. Attorney General, 456 Mass. 684, 695 (2010).
41. Id.

42. Id. at 695-96 (citing Andrews v. Springfield, 75 Mass. App. Ct. 678, 683-
85 (2009)).

43. Brasi, 456 Mass. at 696 (quoting Mass. GEN. Laws ch. 149, §44A(2)(D)
(2010)). It observed that in “the context of other [Massachusetts] public bidding
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Springfield, in which, a year earlier, the Appeals Court had ruled
that an agreement termed a long-term lease for an animal control
center was “in essence a contract for construction of a public build-
ing” subject to chapter 149.%2

Next, the court plainly stated thar the determination of “wheth-
er a project [constitutes] construction ‘of any building by a public
agency’ is fact specific and cannot be based on any single factor.™?
Returning to Andrews v. Springfield, it listed the significant factors
upon which the Appeals Court relied in determining that an agree-
ment termed a lease was, in truth, an agreement for construction
of a building by a state agency: the length of the lease (twenty-five
years); the city’s detailed design and construction requirements;
the degree of city control over the construction; and that the lease
payments exceeded the costs of construction.® It counted as “Il
rimary factors” in the Appeals Court’s analysis the city’s intention
to acquire a facility for long-term use and its retention of an option
to purchase the animal shelter for one dollar at the end of the lease,
“thereby obtaining the facility through lease payments using public
funds.”

Having surveyed the existing case law on the issue before it,
the court stated its agreement with the Appeals Court’s analysis in
Andrews v. Springfield, and with the factors it considered.® It then
announced its conclusion that “no specific set of factors will be suf-
ficient for every situation, and that a totality of the circumstances
test, which examines the circumstances in each case in detail, is
the best approach for determining whether ‘build to lease’ agtree-
ments are subject to the competitive bidding statute.”” Factors that
it determined “may be helpful, but not dispositive” included: the
extent of control retained by the agency during development and
construction; the length of the proposed lease, including any pro-
posed extensions (a longer term tilting the scale to the construction
project side); whether public funds will be used; whether lease pay-
ments essentially cover the costs of construction; whether there is
an option to purchase for a nominal sum at the end of the lease, or
whether the building is to be automatically transferred to the agency

statutes,” various factors—contract length, use of private construction on pri-
vate land, and whether the cost of minor renovations exceeded a statutory lim-
it—"“have not been determinative.” Brasi, 456 Mass. 684 at 696 (citing Norfolk
Elec., Inc. v. Fall River Hous. Auth., 417 Mass. 207, 208-09, 213-14, 216 n.8
(1994) (renovation of housing project with federal funds subject to public bid-
ding law where state agency had “day-to-day control” of construction); Helmes
v. Commonwealth, 406 Mass. 873, 874, 876-77 (1990) (procurement law not
applicable because charitable entity not acting as agent of the scate); Salem Bldg.
Supply Co. v. ].B.L. Constr. Co., 10 Mass. App. Ct. 360, 361-62 (1980) (private
development of apartments was not construction of a public building because
housing agency only supplied financing and developer maintained project con-
trol)).

44. Brasi, 456 Mass. 684 at 696-97 (citing Andrews, 75 Mass. App. Ct. at
682-84).

45. Brasi Development Corp. v. Attorney General, 456 Mass. 684, 697 (2010)
(citing Andrews, 75 Mass. App. Ct. at 683).

46. Brasi, 456 Mass. 684 at 697 (citing Andrews, 75 Mass. App. Ct. at 683-85).
47. Brasi, 456 Mass. 684 at 697.

48. Id. at 697-98.

49. Id. at 698.

50. Brasi Development Corp. v. Attorney General, 456 Mass. 684, 698-99
(2010).

51. Id. at 700.

52. Id.

53. Id at 700-01. The court observed that the lease period specified by the RFP
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at the end of the lease; whether the agency initially owned the land
and transferred it to the private party, or whether the agency had the
building constructed for lease; and whether the building is a special-
ized facility that would make it unsuitable for another commercial
use without significant renovation.*®

The court then applied the multifactor analysis to the university’s
agreement with Brasi, beginning by noting that chapter 149 “does
not distinguish between buildings that a public agency will own
and buildings that a public agency will lease,” but instead “focuses
on the creation of a project by the agency for the agency’s use in car-
rying out its public purposes.™ Although the court found various
provisions of the RFP did not compel the determination that the
university was undertaking a construction project subject to chapter
149, it was moved to the contrary conclusion upon consideration
of the facts that the project involved “creation of a new building,
adjacent to the university’s campus and dependent on the use of
the university’s parking lot, which the university had the right to
occupy for thirty years.” The facts therefore revealed a final agree-
ment that was, in truth, for construction of a dormitory.

In first reviewing the terms of the RFP itself, the court noted
that the document sought “the use of land and buildings” owned
and maintained by others, and did not involve university property.”’
The sample lease called for the university to yield possession at the
end of the term.”” By the court’s reckoning, the length of the lease
requested (five years with options for two five-year extensions) “was
consistent with the university’s assertion that it intended a short-
term occupancy.” The description of the facility desired — a mix of
one- and two-bedroom apartments consistent with the architecture
of the university and the city, and attractive to college students — did
not dictate that a new building be constructed.>* Four of the seven
responses to the RFP proposed the use of existing buildings and two
of those four proposed no modifications.” In addition, the building
offered could have been used “as an ordinary apartment building”
after termination of the lease, leaving Brasi with “an economically
viable use” following the lease.*® This factor, the court said, “weighs

was “of relatively short duration,” and all risk of nonrenewal lay with the lessor.
A responder proposing to construct a building would not be assured of recover-
ing its construction costs within the initial five years and could not count on
university occupancy of more than that period. Brasi’s proposal, it was noted,
indicated Brasi would incur at least $25 million in construction costs (beyond
land acquisition costs) before the university would be obliged to begin lease
payments, and that the university would be committed to pay only $8 million
of those costs. /d.

54. Id. at701.

55. Brasi Development Corp. v. Attorney General, 456 Mass. 684, 701-02
(2010). At the university’s request, a city manager had issued a letter of opin-
ion concluding that existing multifamily residential buildings could meet the
requirements of the RFP without any zoning changes or additional permits.
The letter was provided to all potential responders as part of the RFP. Thus, the
court commented thar the Superior Court judge had “observed correctly: ‘It
bears noting that if Brasi had already completed construction of the facility, the
substance of the parties’ agreement would remain the same. A fully constructed
facility would equally qualify for consideration under the RFP, as would a pro-
posal to modify an existing structure ... " Jd. :

56. Id. at702. The city manager’s opinion stated that in the institutional zoning
district, where dormitory use was allowed as of right, no zoning approvals would
be required. /4. at 702 n.25. Securing a special permit (for a new or existing
building) or site plan approval (for a new building) for a dormitory use in the
various districts where such use was allowed would take three to four months.
Id. Obtaining a zoning change to allow such use in a district where not currently
permitted would take from four to six months. /4. Therefore, the court said, the
city manager’s opinion did not support the attorney general’s contention that no






